
Updates in Federal Education 
Policy

Barbara Raimondo, Esq.
National EHDI Conference

February 2017



•Endrew F. v. Douglas County School District
•Fry v. Napoleon
•New Administration goals and priorities
•Secretary of Education
•Alice Cogswell and Anne Sullivan Macy Act
•Capitol Hill Advocacy Day March 1, 2017 



United States Supreme Court -
Rowley
•Procedural requirements met
•Amy “benefit[ed] educationally from . . . 
instruction.”

•“[IEP and instruction] should be reasonably 
calculated to enable the child to achieve 
passing marks and advance from grade to 
grade.”

•That’s enough



Supreme Court 2017  
Endrew F. v. Douglas County School District

• Issue: IDEA FAPE level of educational benefit 

• Facts:
• Student with autism
• Attended public school in Colorado
• Parents withdrew him from the school and placed him in specialized  

private school
• Parents sought reimbursement from school district
• Parents can be reimbursed only if school did not provide FAPE
• Tenth circuit – “some educational benefit” 
• School district prevailed.



Q: What is FAPE standard?

• Rowley (1982) – “some educational benefit”
• “meaningful educational benefit”
• “substantial educational progress”
• “some educational benefit” = “just above trivial” benefit
• “more than de minimus” 
• “more than only trivial advancement”

What will the Court decide?



IDEA Today

•Be involved in and make progress in the 
general education curriculum

•Goals related to academics
•State and district-wide assessments
•Link with Elementary and Secondary 
Education Act

•Same outcomes as children without 
disabilities



IDEA and ADA:  Separate 
Requirements
IDEA:  Consider language and 

communication needs and 
opportunities

ADA: “Effective 
communication” –
“communications . . . are as 
effective as 
communications with 
others”

must furnish auxiliary aids 
and services where 
necessary

must give “primary 
consideration” to person’s 
request



IDEA:  No cost 
considerations

Educational 
opportunities do not 
have to be “equal”

ADA:  “Undue 
burden”

“Equal opportunity” 
to participate



Bottom line

•Bottom line:  When arguing for 
communication access in the classroom it 
may be more effective to use ADA than IDEA



20 U.S.C. § 1415(l)

• Rule of construction. 
• Nothing in this chapter shall be construed to restrict or limit the 

rights, procedures, and remedies available under the Constitution, 
the Americans with Disabilities Act of 1990 [42 U.S.C. 12101 et 
seq.], title V of the Rehabilitation Act of 1973 [29 U.S.C. 790 et 
seq.], or other Federal laws protecting the rights of children with 
disabilities, except that before the filing of a civil action under such 
laws seeking relief that is also available under this subchapter, the 
procedures under subsections (f) and (g) shall be exhausted to the 
same extent as would be required had the action been brought 
under this subchapter. 



Plain English

•Parents can file suit under the ADA, 504 and 
other Federal laws.

•But: 
•If IDEA could provide the remedy – parents 
must go through IDEA due process first.

•So, the question is: When are parents 
required to go through IDEA first?



Fry v. Napoleon

• School would not allow child to bring service dog
• Parents brought suit under Americans with 

Disabilities Act (ADA) and Section 504 of 
Rehabilitation Act (504)

• School district says parents “did not exhaust 
remedies under Individuals with Disabilities 
Education Act (IDEA)”



Decision

• Unanimous in favor of the parents
• If the “gravamen” of the complaint is about FAPE, must go through 

IDEA due process first
• If the gravamen is other than FAPE, don’t have to go through IDEA 

due process first
• Test

• First, could the plaintiff have brought same claim if the alleged conduct had 
occurred at a public facility that was not a school? 

• Second, could an adult at the school have filed the same complaint? 
• If YES, a complaint that does not expressly allege a FAPE issue  is also 

unlikely to be about that subject. 
• If NO, then the complaint probably does concern a FAPE. 



Policy changes ahead 

• Role of federal government in general education (ESSA)
• Role of federal government in enforcing civil rights
• Monitoring and enforcement
• Public/private education/homeschooling
• Decisions at state and local level
• Shifting existing funding of public schools to private schools
• Funding structure, e.g, block grants



Secretary of Education Betsy 
DeVos
•“No educational program . . . is ideal for all 
students, especially students with 
disabilities. Even today, there are public 
school districts that do not have the services 
to meet the needs of all students with 
disabilities . . . So, let's be honest. No 
individual public school provides the full of 
range of high quality services for every 
student with a disability . . .”



Questions

• How will funds be allocated?
• What infrastructure is available to support more 

private schools?
• How will the educational access rights of students 

be protected? 



Alice Cogswell and Anne Sullivan Macy Act, 
H.R. 1120

• Reintroduced February 16, 2017 
• Matt Cartwright, PA
• David McKinley, WV

• 15 cosponsors (44 during the last Congress)
• Bipartisan



•Amend IDEA to better serve deaf, hard of 
hearing, blind, visually impaired, and deaf-
blind students

•Identify and accurately count students, 
regardless of disability category

•State plan developed by stakeholders
•Clarify evaluation/special factors
•Department of Education accountability



Capitol Hill Advocacy Day, March 1, 2017

•Last year
• 100+ attendees
• 70+ meetings

•This year
• 130+ attendees

•Message
• School and community
• Alice Cogswell and Anne Sullivan Macy Act
• Funding issues
• Overall education issues



Question, comments, ideas, suggestions . . .
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That’s all, folks!
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